
  SEQ CHAPTER \h \r 1
IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT


IN AND FOR LEON COUNTY, FLORIDA

FLORIDA READ & LEAD, INC.,

a Florida corporation, and

KAREN W. STRIPLING,


Plaintiffs,

vs.






Case No. ___________________________

THE FLORIDA DEPARTMENT OF 

EDUCATION and THE FLORIDA 

DEPARTMENT OF FINANCIAL 

SERVICES,


Defendants.

_________________________________/


COMPLAINT AND DEMAND FOR TRIAL BY JURY

Florida Read & Lead, Inc., a Florida corporation and Karen W. Stripling sue the Florida Department of Education and the Florida Department of Financial Services for breach of contract, negligent defamation and violations of Chapter 761 of the Florida Statues, and allege:


Jurisdiction and Venue

1.
This is an action for money damages in which the amount in controversy exceeds the sum of $15,000 exclusive of interest, costs and attorney’s fees.  This Court has jurisdiction over the subject matter.


2.
Venue is proper because the principal office of each Defendant is located in Tallahassee, Leon County, Florida and the causes of action alleged herein accrued in Leon County, Florida.


Parties

3.
Plaintiff Read & Lead, Inc. is a Florida not for profit corporation with its principal 

place of business located in Marianna, Florida (“Read & Lead”).  Among other things, Read & Lead is in the business of contracting with Florida state agencies to formulate and implement programs to aid Florida citizens in obtaining their General Education Development, or GED, certification as well as other employable skills.  


4.
Plaintiff, Karen W. Stripling (“Stripling”) is the founder, President and sole Director of Read & Lead. Stripling has a master’s degree in Psychology from Troy State University and a Ph D. in Instructional Design from North Carolina College of Theology.     



5.
Defendant the Florida Department of Education (“DOE”) is an agency of the State of Florida that, among other things, is authorized to contract with outside private entities to formulate, implement and administer programs designed to assist Florida citizens in “completing high school or the equivalent…, obtaining the knowledge and skills necessary for employment” and becoming “full partners in the educational development of their children.”  


6.
Defendant the Florida Department of Financial Services (“DFS”) is an agency of the State of Florida charged, among other things, with the responsibility to pay DOE vendors for services rendered under DOE contracts and purchase orders.


Other Common Allegations

7.
DOE contracted with Read & Lead to assist Florida adults in completing high school or the equivalent and to obtain other knowledge and skills necessary for gainful employment and self-sufficiency.  The DOE Project Number was 324-1914 A-4PF01 and was for services that Read & Lead was to provide initially during the period from July 1, 2002 to June 30, 2003 and, as continued, from  July 1, 2003 to June 30, 2004 (the “Contract”).  A true and correct copy of the Contract is attached as Exhibit A. 


8.
The Contract was awarded pursuant to a “Request for Proposal/Application” (“RFP”) issued by the Defendant DOE in May, 2002. A true and correct copy of the RFP is attached as Exhibit B. Under the terms of the RFP and Contract, Read & Lead was to be paid based on “performance.” Under this “performance based” contract, the amount of money DOE owed Read & Lead was to be determined by measuring the achievements of the Florida adults served by the program.  In other words, Read & Lead was to be paid by the state agency upon demonstrating levels of performance under the contract, with the total amount of compensation measured by the levels of performance achieved in specified literacy and education benchmarks. Read & Lead was to use its own financial resources and assets to attain the performance targets. Accordingly, as a condition precedent to being paid, Read & Lead was not required to provide the state with receipts, invoices, cancelled checks or other documentation confirming the nature and amount of its own expenditures in achieving the required contractual performance. 


9.
This “performance based” payment method is different from, and is to be distinguished from, the “cash advance” or “reimbursement” compensation systems.  Under “cash advance” contracts, contractors receive cash advances from state or federal agencies during the contract term. Under “reimbursement” contracts, contractors are paid upon the submission of receipts and documentation confirming their expenditures. (Exh.B, RFP at 9). Under both the “cash advance” and “reimbursement” payment systems, contractors are required to present receipts and other documentation confirming the amount of their expenditures in order to receive governmental payment. Under the “cash advance” payment system, contractors must also segregate any payments received from government agencies and not commingle those funds with the contractors’ own moneys.  


10.
The Contract between Read & Lead and DOE specifies that the “Method of Payment” for the Read & Lead program was “Performance.” (Exh.A, p.1 Item 8). The RFP also confirmed that under Read & Lead’s performance based program, Read & Lead was to be paid “based on performance with clearly defined measurable deliverables.” (Exh.B p.5 III A).  The “measurable deliverables” in this case included (i) “demonstrable improvements in literacy skill levels,” (ii) “receipt of a secondary school diploma or its recognized equivalent,” i.e., a GED, or (iii) “placement in, retention in, or completion of postsecondary education, unsubsidized employment or career advancement.” (Exh.B p.6). The RFP further provided that Read & Lead was to complete a “Performance-Based Report of Deliverables and Invoice Schedule . . . clearly delineat[ing]” the “measurable goal[s] that will be attained and the outcomes and/or product(s) to be delivered.” (Exh.B p.8).   The Report and Invoice Schedule was also to show the “total number of literacy completion points (LCPs) or educational gains to be achieved,” and assign an amount for DOE’s approval to be paid “per unit.” (Exh.B p.8). 


11.
As for “Performance-based” invoicing and payment processing, the RFP provides that:
As expressed in the Performance-Based Schedule of Payments, performance-based payments to community-based organizations will be distributed upon receipt of a properly prepared invoice and acceptance of units of deliverables by the Department of Education (DOE) Program Manager.

(Exh.B p.9).

In order to receive payments under the Contract, Read & Lead therefore merely had to present DOE with invoices and documentation confirming levels of Contract performance; Read & Lead was not required to also submit invoices or other documentation showing the costs and expenditures incurred by Read & Lead in attaining any Contract performance benchmarks. As the Contract confirmed, unlike the other funding methods which required documentation showing expenditures, payments under the Contract were to be “disbursed upon receipt of an invoice for products and services in accordance with the approved schedule.” (Exh.A p.1 Item 12 “Other” and p.2 Item 12).

12.
As DOE has acknowledged, Read & Lead met all performance goals under the Contract.
13.       During the first year of the Contract (for services rendered from July 1, 2002 to June 30, 2003), in full compliance with DOE’s requirements for payment set forth in the Contract and RFP, Read & Lead submitted invoices which showed (1) the precise number of units of “LCPs,” “GEDs” and other “core measure” deliverables achieved, (2) the ascribed cost-per-unit, and (3) the total amount owed for having met these performance thresholds as determined by multiplying the number of units achieved by the dollar amount payable for each unit.  Read & Lead submitted no supporting documentation of the costs the organization incurred because no such documentation was required under the regulations applicable at the time.  See 34 CFR 75.732, which provides only that as to performance contracts, “a grantee shall keep records of significant project experiences and results.” As instructed in the Contract, Read & Lead also submitted a detailed and fully completed “Project Budget Summary and Disbursement Report (FA-399)” and “the appropriate deliverables” with the “invoice[s] for payment” to DOE.  The invoices requested payment for having met certain milestones in literacy and education and identified the number of “units” delivered in each category times the dollar amount to be paid for each unit of achievement.  (See Composite Exh.C, Invoices for payment submitted in 2002 and 2003.) 

 
Each of these invoices provided precisely what the official DOE form required, which was a “Description of Deliverables” along with documentation corroborating those results.  For example, the invoice for payment submitted on February 3, 2003, for $52,952 included a description of the delivered services, and the number of delivered performance “units,” along with documentation concerning those units of performance, such as GED certificates.  See Composite Exh.C-2.  The “Description of Deliverables” in the February 3, 2003 Invoice for Payment read in its entirety:

            EARNED FOR JANUARY 2003, THE FOLLOWING DELIVERABLES: 52 LCP’S MADE UP Of 21 ABE LCP’S, 7 WD LCP’S, 24 GED PREP LCP’S TOTALING $14,560.00; THREE RETAINED EMPLOYMENT TOTALING ZERO DOLLARS; THREE EARNED GED’S TOTALING $1500.00; 115 SECONDARY MEASURE # 1 TOTALING $27,025.00; 42 SECONDARY MEASURE #2 TOTALING $9,870.00. 

(Exh.C-2, February 3, 2003 Invoice for Payment at 2.)
            From December 2002 until June 2003, Florida Read and Lead submitted numerous invoices for payment in this same format.  None of the invoices included receipts, invoices or any other documentation showing the costs incurred in procuring the deliverables achieved. When DOE received the invoices, it did not reject them for failure to include receipts and other documents showing the recipients’ costs in producing the deliverables. DOE did not hold the submissions and refuse to approve payment until such receipts were submitted.  DOE representatives did not point out a single deficiency in any of the invoices.  To the contrary, DOE’s representatives not only approved the invoices for payment as submitted, but they confirmed in writing that the invoices met all of the requirements for payment.  For example, in the written and signed approval of Read & Lead’s February 2003 invoice, DOE’s project manager, Teresa Bester, stated: 

Attached is invoice #002 dated February 27, 2003, in the amount of $52,955.00, which constitutes partial payment of the project agreement between the Department of Education and Florida Read and Lead, Inc. The project recipient has completed to my satisfaction, as a representative of the DOE, all the requirements, acts, duties, and responsibilities as called for in the payment for this invoice.

(Exh.C-2. p.1.)  The above declaration was also approved and signed by DOE supervisors Gloria 
Spradley and Vicki Brown.  

            Upon DOE’s approval of the invoices, DFS paid Read & Lead the precise amount derived by multiplying the number of units delivered by the dollar amount to be paid per unit of deliverables.  The Defendants had no documentation to show, and did not require, that the amount of the payment bore any relation to the amount of costs incurred by Read & Lead in procuring those deliverables.  DOE and DFS followed this same procedure for each of the first year’s invoices, paying some $200,000 solely upon the submission of invoices describing the performance levels and units achieved.  

14.
On or about December 20, 2003, Read & Lead submitted to DOE a properly prepared invoice in the total amount of $152,040.46 for services rendered under the Contract.  Read & Lead re-submitted the invoice on or about March 15, 2004. (Exh.D-1)  Read & Lead submitted another invoice for services rendered under the Contract to DOE on June 4, 2004, in the amount of $47,961.00(Exh.D-2) (collectively the “Invoices”).  Each of Read & Lead’s Invoices was in proper form and, like the invoices submitted and approved under the first year of the Contract, was supported by all required documentation confirming Contract performance.


15.
Following the submission of the Invoices, DOE admitted that Read & Lead had achieved the performance levels set forth in the Invoices.  DOE and DFS, however, wrongfully failed to approve and pay for the Invoices.     


16.
More specifically, although the Defendants had for over a year approved and paid for all identically formatted and supported invoices submitted by Read & Lead, in December 2003, they suddenly refused to pay the invoices, wrongfully contending that before the Invoices could be paid, Read & Lead had to present receipts and other documentation showing all of the costs and expenditures Read & Lead incurred to achieve performance targets.  In other words, DOE and DFS unilaterally sought to change the contract from a performance based payment program to a “cash advance” or “reimbursement” based payment program. The Plaintiffs objected to this attempt to unilaterally change the Contract. 

17.
The Defendants, by and through several of their employees, after refusing to pay the Invoices submitted in December 2003, March 2004 and June 2004, made numerous false statements, both written and oral, regarding Read & Lead and Stripling to other persons and entities, including federal and state investigators, law enforcement personnel, auditors and prosecutive authorities, and to other DOE and DFS representatives, including the following falsehoods:



(a)
That Read & Lead was a “Local Education Agency” and that under federal reimbursement guidelines it therefore could only be paid under a “cash advance” or “reimbursement” payment system;



(b)
That Read & Lead under the Contract was operating under a cash advance payment method;



(c)        That Read & Lead had received an advance payment of state or federal funds under the Contract;


(d)        That Read & Lead had been allocated an advance payment of state or federal funds under the Contract; 




(e)
That Read & Lead had received federal cash advance payments under the Contract;



(f) 
That Read & Lead had been allocated federal cash advance payments under the Contract;



(g)
That as a condition to being paid on invoices under the Contract, Read & Lead was required to submit receipts and other documentation proving the costs of all the underlying expenditures incurred by Read & Lead in meeting Contract performance goals;



(h)
That Read & Lead and Stripling had commingled alleged federal cash advance payments with other funds belonging to Read & Lead or Stripling personally, in alleged violation of federal criminal law;


(i) 
That Read & Lead and Stripling had commingled alleged advance payments of state or federal funds with other funds belonging to Read & Lead or Stripling personally, in alleged violation of state or federal criminal law;


(j)        That Read & Lead had not been legally, properly and competitively awarded the Contract;


(k)       That Read & Lead and Stripling had made materially false statements in the award proposal/application which was submitted in Response to DOE’s Request for Proposal/Application; 


(l)        That Stripling lied about having a legitimate Ph D. and that her degree was of questionable validity because it was from a “front” school of theology; and                  


(m)        That Stripling was a security threat.
 
18.
As a result of these false statements, Read & Lead and Stripling were subjected to extensive criminal investigations by both state and federal law enforcement authorities, were notified that they were targets of these criminal investigations, and were specifically threatened with a federal indictment, substantial fines and penalties and a lengthy prison sentence for Stripling for the purported violation of state and federal law.  Read & Lead and Stripling had to engage private criminal defense and other counsel to defend their interests, to show that the Defendants’ misstatements of material fact were completely groundless and to establish that she and her entity had not committed federal or state crimes. In the course of defending herself against the Defendants’ spurious allegations, Stripling suffered a complete mental, physical and emotional breakdown, was forced to the brink of bankruptcy, was beset with chronic insomnia, suffered severe anxiety and panic attacks, was subjected to the threat of imminent federal grand jury indictment, lost her capacity to earn her living and suffered the loss of her personal and business reputations.

19.
The Defendants were aware at all material times that Read & Lead was a faith-based entity which had been awarded this project under a formal governmental policy initiative to promote faith and community based participation in achieving state educational goals. The Defendants through certain of their agents resented any effort to revamp the state educational establishment by utilizing faith based community entities to conduct education functions which were formerly the exclusive province of the state. 
The resentment that certain of the Defendants’ agents held toward faith based contractors in general, and against the Plaintiffs in particular, is reflected in the decisions the Defendants made regarding faith-based entities and in the manner in which Defendant agencies treated the Plaintiffs.  Operating against the express and long standing policy and practice of only instituting financial audits of project recipients where special conditions existed to justify them, the Defendants initiated financial audits of private faith and community based project recipients who had been awarded grants to perform educational functions which had formerly been performed exclusively by state entities. These audits were instituted even where there had been no showing of special conditions to justify them. Certain of the Defendants’ own employees described this across-the-board auditing of faith and community based project recipients as “a Bush witch hunt” by state agencies to target faith-based community organizations that carried out formerly state handled educational activities. 
As to the Plaintiffs specifically, DOE repeatedly mischaracterized the Plaintiffs’ project as one which was operating with an advance payment of government funds. DOE’s employees prepared false reports and published them to others, including criminal investigators for the state and federal government, alleging among other things that the Plaintiffs had received advance payments of state or federal funds. These false statements facilitated the criminal investigations and ultimately resulted in Stripling being threatened with federal prison for stealing, “commingling” and “misappropriating” advance government moneys, when in reality the Plaintiffs had never received one penny of state or federal advance money. To the contrary, all of the money spent by Plaintiffs to achieve the performance deliverables under the contract was “advanced” by no one other than Plaintiff Stripling herself.  
When, in the midst of those criminal investigations, Stripling understandably complained about the Defendants’ continuing refusal to pay the Plaintiffs the more than $200,000 which had long since been due and owing, DOE refused to comply with the terms of the Contract and instead prepared and disseminated false statements which labeled Plaintiff Stripling a threat and a security risk. After the Defendants were informed that the state and federal criminal investigations had finally ended as to the Plaintiffs because it had been determined that despite DOE’s assertions to the contrary the Plaintiffs had never received a state or federal advance payment of any sort and therefore could not have commingled or misappropriated federal funds, the Defendants still refused to pay Plaintiffs the amounts owed under the Contract. 
When in February 2007 the Plaintiffs filed a public records request under chapter 119 of the Florida Statutes for of all records relating to Stripling and Read & Lead from the DOE, the Plaintiffs learned from emails prepared by DOE employees that DOE had ostensibly allowed an ongoing internal breach of security “by having no secure file area” and that as a result “somebody removed all documents from our files for all seven of the projects that [Stripling] was involved with, including her applications, amendments, award letters, everything.” 
Although DOE had allowed “somebody [to] remove all” of the Plaintiffs’ official files, the Plaintiffs discovered that DOE representatives had managed to insert into Plaintiffs’ official DOE file numerous press clippings concerning Christian activism in public education. These clippings included articles and editorials ridiculing and criticizing former Governor Bush’s private school voucher initiative as a wasteful and costly experiment, decrying creationism as unscientific, lauding courses teaching homosexuality and Marxism and criticizing those who oppose such courses, warning of the dangers of “religion in schools,” noting the efforts of “evangelical Protestants” to publish textbooks “endorsing the Bible as absolute authority,” and mocking the “Christian version of intelligent design” as teaching that  “a thingy that may look like Santa Claus spent seven days creating everything you see.”    

20.
Plaintiffs have engaged the services of undersigned counsel and are obligated to pay them a reasonable fee.

COUNT I - BREACH OF CONTRACT

Read & Lead sues Defendants for breach of contract and alleges:


21.
This is an action for breach of a written contract, i.e., the Contract.


22.
Plaintiffs re-allege paragraphs 1 through 20.


23.
Read & Lead fully performed all requirements under the Contract to obtain the payments requested in the Invoices.


24.
Defendants materially breached the Contract by failing and refusing to process, approve for payment and actually pay the Invoices.


25.
As a direct and proximate result, Read & Lead has been damaged.


COUNT II - NEGLIGENT DEFAMATION
    
Plaintiffs sue the Defendants for negligent defamation and allege:


26.
This is an action for negligent defamation.


27.
Plaintiffs re-allege paragraphs 1 through 20.


28.
As stated at paragraph 17, Defendants’ agents and representatives published statements and misrepresentations about and concerning Read & Lead and Stripling which were patently or in some significant respect false statements of fact, which tended to expose Plaintiffs to hatred, ridicule or contempt, and which tended to injure Plaintiffs in their businesses, reputations or occupations.  Certain of Defendants’ false representations accused Plaintiffs of committing federal or state crimes, and those representations were therefore defamatory per se.


29.
In making the false statements, Defendants’ agents were negligent because the agencies’ representatives, although they may have believed the statements to be true at the time they were made, should have known the statements were false.
 


30.
As a direct and proximate result of Defendants’ conduct, Plaintiffs have been severely damaged.  In addition to general damages, Plaintiffs are entitled to compensation for (i) the shame and humiliation they experienced as targets of a major federal and state criminal investigation, (ii) the harm to their personal and business reputations, (iii) in the case of Stripling, the particular and overwhelming mental anguish and emotional distress she suffered that ultimately led to her total physical, emotional and mental breakdown with associated medical expenses and lost income, (iv) the loss of Plaintiffs’ income in the past and the loss of their ability to earn income in the future, and (iv) attorney’s fees and costs incurred in the course and scope of the defense of the criminal investigations.


31.        DFS is also named as a Defendant in this action in its capacity as the state agency responsible for issuing the warrant to pay for the amounts owing under the Contract as well as any other assessed damages.
  COUNT III – BURDEN ON AND DISCRIMINATION RELATING TO RELIGION

             Plaintiffs sue the Defendants for burdening their religious rights, and allege:
            32.        This is an action seeking damages for the Defendants’ actions in substantially burdening the exercise of Plaintiffs’ religious rights in violation of Chapter 761, Florida Statutes (2007).

            32.        Plaintiffs re-allege paragraphs 1-20.

            33.        As stated in paragraph 19, the Defendants, state entities whose staff members were long-time members of the public and/or state education establishment, burdened the Plaintiffs’ rights to the free exercise of religion and discriminated against Plaintiffs, a private faith-based community entity and its owner, who were being utilized to conduct education functions which were formerly the exclusive province of the state and public entities.

34.        The actions of the Defendants which burdened the Plaintiffs in violation of Chapter 671 are set forth generally in paragraphs 1-19, and are detailed in paragraphs 17 and 19.
            35.        As a direct and proximate result of the Defendants’ actions, Plaintiffs have been severely damaged as set forth in paragraph 30 above, and in addition to all other damages are entitled under section 671.05, Florida Statutes (2006) to reasonable attorneys’ fees and costs for this action to enforce the provisions of Chapter 671.   

37.         DFS is also named as a Defendant in this action in its capacity as the state agency responsible for issuing the warrant to pay for the contractual amounts owed as well as any other assessed damages.        


Demand for Trial By Jury

Plaintiffs demand trial by jury.


WHEREFORE, Plaintiffs demand that the Court enter its judgment against Defendants providing them with the following relief:


(A)
Money damages;


(B)
Interest;


(C)
Costs of suit;


(D)
Attorney’s fees for this action;

            (E)       Such other and further relief that is just and appropriate.








___________________________________
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Tallahassee, FL 32308
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