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May 21, 2009

Via email:  Kevin.McCarty@floir.com
Dear Commissioner McCarty:

I have a copy of your May 14, 2009, letter to Governor Crist regarding House Bill 1171. To say that I am disappointed is the understatement of the year. To be blunt, I am angry.

I filed Senate Bill 2036 on February 24, 2009. As session approached and serious consideration of property insurance legislation began, you and I met, and I had several visits with your staff.  We discussed a number of issues including the Citizens rate issue, the CAT Fund, and the State Farm property insurance withdrawal plan. I shared with you information from State Farm agents indicating that when State Farm customers shopped around for property insurance, the rates from Citizens and the domestic carriers were often higher—sometimes two or three times higher—than the ones currently being paid by State Farm customers. You acknowledged the validity of this information, and we discussed potential solutions—solutions that might give State Farm property customers the option to stay with State Farm.

The primary solution we discussed was a result of your suggestions and encouragement, and was modeled after the “consent-to-rate law” applicable to commercial insurance. After our discussion, I reached out to others to ask them about this law. While my original bill created a “non-assessable” policy exempt from rate regulation, the revised bill—crafted with your input—it eliminated the “non-assessable” concept and went with the consent to rate option.  As the bill developed, your office suggested that only well-capitalized companies should be able to participate. To that end, the bill only applies to companies with large amounts of surplus, namely either $500 million in surplus, $200 million in surplus with a 2 to 1 net premium to surplus ratio, or non-profit companies with $150 million in surplus. Your office also suggested that companies should not be able to buy reinsurance from the CAT Fund, and a change to prevent the purchase of the TICL coverage from the CAT Fund was made.

During the week of April 20, 2009, when my bill was scheduled for consideration in the Senate Ways and Means Committee, two representatives from your office met in my office to review proposed amendments.  I made it clear I would accept no changes to the bill that were not approved by your office. Two amendments in particular are noteworthy. First, one amendment was designed to strike the correct balance and design a surplus requirement that was large enough to increase claims-paying capacity in Florida, but not too large so as to prevent all companies from practically using the deregulated policy option. Second, we worked to craft a “consent form” that would allow a comparison between the deregulated policy and Citizens, or a rate regulated policy. Looking back, this meeting would have been a perfect opportunity to convey any opposition to the bill or to identify any concerns about its effect on consumers, the marketplace, and or State Farm’s withdrawal plan, as you contend in your letter to the Governor.  Instead, your staff worked cooperatively to collaborate on amendments. 

In the House, your office was even more outspoken as to your neutrality. Specifically, on March 27, 2009, Belinda Miller, in front of the Insurance, Business & Financial Affairs Committee, said:

“I understand the idea. The idea is have a set of policies that are not regulated, and to give people the option to buy that if they want to, and the only concern I think that that poses aside from the fact that the rates are going to be higher is that when you take policies out of the Citizens’ assessment base, then Citizens doesn’t have as large a stream of assessment to rely on for bonding purposes, and I’m sure they can speak to this, but it may impact their ability to bond, and make it more expensive for them to bond, or maybe not allow them to bond as much, and they can speak to that better than I can. But this is a public policy decision and I understand what you’re trying to do, and if that’s what you want to do I think it is likely to lead to significant rate increases for the people who participate but if the people want to buy it then that’s certainly a public policy decision that you can make… Since State Farm made their announcement that they were going to withdraw from the state, we’ve gotten hundreds of letters. Some of the letters are mad and say you ought to just make them take their auto and kick them out of the state. Others though say ‘don’t help me anymore, don’t help me, I’ve gotten enough help from you, if I want to pay more and stay with a very large insurer as opposed to going to a Florida domestic [insurer] or Citizens and paying less, leave me alone and let me do that.’ This would address that group of people. I don’t know how big that group is, I don’t know how many people would actually pay significantly more, I think that the purpose for the companies wanting to get out from under the rate regulation for excessiveness is to charge more, I don’t think you can assume it’s to charge less …It’s a public policy decision and if you want to exclude these large companies from rate regulation there may actually be people who buy those policies and want those policies, and that’s what you’d be choosing to do if you passed this bill. Without acknowledging that artificially low rates are a current situation, I think it would be interesting to see how many people buy a policy that is not assessable, not regulated, but from a large company, and that is more expensive than other options they have in the market.” (Emphasis added).  

The only objection from Ms. Miller, other than the obvious rate impact, relates to the “non-assessable concept.”  That provision, with your encouragement, was removed from the final bill.  Notably, Ms. Miller made no mention that my bill would “disrupt the effort to build an increasingly competitive insurance marketplace” or of a 2002 commercial consent to initiative by State Farm.  I suspect that she did not because these are trumped up, and irrelevant “excuses” that you have come up with after the fact.

On April 14, 2009 in front of the General Government Policy Council, and in response to a question encompassing the comprehensive issues facing this state’s property insurance market, Mr. Monte Stevens testified:

“I think it is the intent of the bill sponsor that the market would regulate those prices for excessiveness…I can tell you that if nothing is done, if no legislation is passed and the status quo remains stagnant, Citizens is required by statute to file with our office an actuarial sound rate to be implemented in January of this year. So basically the status quo would get you to an actuarially sound Citizens rate in a fairly short amount of time. The public policy question for the Legislature is what rate impact can folks swallow immediately, and whether not it’s appropriate to phase in that rate increase, but that’s in a separate bill, and I don’t want to speculate on whether or not there should be a companion measure dealing with the adequacy of Citizens rates.”

Again, the general tone of the testimony was that public policy is for the Legislature to establish and Mr. Stevens acted honorably in so stating.

On April 27, 2009, during the last days of this year’s regular Legislative Session, Senate Bill 2036 was on the Senate Special Order Calendar. House Bill 1171 had already passed the House 105 to 13, and I thought that all the issues with these companion bills had been ironed out and resolved, especially since Representative Proctor had recently communicated to me that you had not relayed any information to him in regard to his bill.  Then out of the blue, I was ambushed by a press release from your office opposing the bill. Commissioner, I almost fell out of my chair, but before I lost my balance, I reached for the telephone to call you on your cell phone. As you know, we had a very frank conversation in which I expressed my displeasure with you and your office for “working” with me in what I thought was an honest and good faith exercise, only to have your office issue a petty and negative press release. I explained to you that governmental agencies should not be issuing press releases on matters of public policy, over which the Legislature has exclusive jurisdiction, and that you should have had the courtesy to come visit with me face-to-face to discuss your concerns. Honestly, given your office’s preference for knee-jerk press releases instead of thorough communication and collaborative working relationships, it seems no small wonder to me as to why property insurers are leaving this state. You apologized, and acknowledged that your staff should have come to see me, and you also pledged to withdraw the press release from your office’s website.  

Within a day or so after the press release, and after you had sent me a hand-written note of apology, you asked me for a meeting and came to my office. During the meeting you told me that you would not oppose the bill, and further, that you would not ask the Governor to veto the bill.   My understanding was that you would let the legislative process continue, and refrain from using inflammatory rhetoric when communicating with the Governor in regards to this bill. Unfortunately, you did not keep your word to me.

The second ambush occurred recently (while I am on vacation).  To my dismay, I received an email copy of a letter from you to Governor Crist, essentially asking the Governor to veto House Bill 1171.  (Note: I was not even given the courtesy of a telephone call from you or a copy of the letter.)  

Before concluding, I do want to comment briefly on the substance of what you allege in your letter.  First, you point out that rates may go up if HB 1171 is signed.  I take issue with this.  The consumer will decide whether to buy from one of the deregulated companies.  If the rates are too high, the consumer can purchase insurance from one of the 40 companies you claim to be available at regulated prices.  In addition, price is not the only factor that consumers look to in selecting an insurance company.  The only thing worse than higher rates is worthless insurance that does not pay at claim time.  I am concerned that some of these “40 companies” you tout are nothing more than the second coming of the now defunct “Poe Insurance Group.”  

Second, you claim that HB 1171 will disrupt the competitive market place.  All of the major household brands have retracted or left our state and your actions have done nothing to attract real claims paying capacity and or competition to Florida.  Competition is the best consumer protection measure available, and we sure don’t see much competition for property insurance in my part of the state.  

Third, you continue your unproductive assaults on State Farm.  One would think that you would realize soon that your unprofessionalism has contributed to seeing over $8 billion of claims paying capacity leave Florida, not to mention the departure of one of America’s most respected companies.  Fourth, you raise the 2002 commercial condominium consent-to-rate situation.  That example is valueless.  State Farm made a business decision to re-deploy its capital to serve homeowners, rather than commercial condominium properties.  State Farm is primarily a personal lines company and not a commercial insurer.  To claim the current bill will result in the same situation is disingenuous.  At multiple public hearings, State Farm has indicated that it must move forward with its current plans. At the same time, the Company has stated that if a truly transformational and permanent change in Florida’s regulatory system occurred, it may be able to take another look at Florida’s property insurance market. With HB 1495 and HB 1171 the Legislature has tried to move in a direction that will encourage well capitalized and long-standing companies to do more business in our state. Your actions are undermining our efforts and putting the people of Florida at risk. 

Finally, you assert that the current law allows for consent-to-rate or surplus lines.  The consent-to-rate law only applies to the commercial insurance business and, even so, only to a very small portion of a company’s book of business.  The surplus lines option is not viable because it is only available for use when there is no other market.  The existence of Citizens and the domestic carriers makes the surplus lines option unworkable in major segments of the state. 

Commissioner, I find your manner of behavior totally unprofessional.  You and your office appeared to work in good faith on the legislation, only to issue a last minute press release in opposition.  

Second, when I called you about the press release, you blame your staff, rather than taking personal responsibility.  I find this incompetent management at best and cowardly at worst.  

Third, you come to my office in an apparent effort to reconcile, but then continue to work against the legislation.  I subsequently find out that you reconcile only because you are worried about your office’s budget being cut by the Legislature in the final days of the session.  I find this deceitful conduct by you and your office.  

Fourth, you told me during the meeting that you will not ask for a “veto” of the bill, and then you write a letter that is essentially a request for a veto by the Governor.  You say one thing and then do the exact opposite.  

The members of Legislature have an expectation of honesty and good faith dealing from those who present information to the Legislature.  Such information is used to develop public policy.  This is especially true from agencies of state government, and absolutely true for senior leadership of those state agencies.  

In conclusion, due to all as stated above, I find your professional behavior reprehensible.  I am asking you to take the honorable action and resign from your position as Commissioner of Insurance.  My colleagues and I are no longer able to trust your word.  Additionally, should you not act honorably and resign, I am calling on the Governor to discharge you from your position as both a service to the Legislature and the citizens of Florida.

Sincerely,
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Michael S. “Mike” Bennett

/cre

Cc:  Governor Charlie Crist

The Honorable Alex Sink, Chief Financial Officer

The Honorable Jeff Atwater, Senate President

Chairman, Banking & Insurance – Senator Garrett Richter

Representative William L. “Bill” Proctor


REPLY TO:



(
Wildewood Professional Park, Suite 90, 3653 Cortez Road West, Bradenton, Florida 34210  (941) 727-6349



(
306 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100  (850) 487-5078

Senate’s Website:  www.flsenate.gov

JEFF ATWATER
MIKE FASANO


President of the Senate
President Pro Tempore
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