








March 24, 2008

Dear Commissioner:

I write to you in two capacities.  First, I am engaged by the Florida League of Cities as a lobbyist and consultant on matters relating to finance and taxation, and, second, I personally have a long standing interest in many of the issues before you, an interest that dates from the dubious role I played as one of the authors of the ill fated 1987 services tax.  I write in opposition to Commission Proposal 45, often referred to as the Taxpayers Bill of Rights, or TABOR,  which should be rejected by the Taxation and Budget Reform Commission because it is dangerously ambiguous, fraught with unintended consequences, and philosophically suspect.  I am going to limit my observations concerning TABOR to a relatively narrow range of issues centering primarily on the voter approval provisions and a few perverse effects of the revenue cap provisions.  Thus, while the defects in TABOR I am going to point out are extensive, they are by no means comprehensive. Even so, this letter is long, and, like Winston Churchill, I apologize for not having had the time to write a shorter one.  
AMBIGUITY AS AN ART FORM

When Is New Not?

The very first and most important ambiguity in TABOR is the meaning of the word “new” in the requirement of subsection (e) of Section 1 of Article VII, which states, “A new  tax or fee may not be imposed by the state, a county, a municipality, a special district, or a school district unless the imposition is approved by a vote of the electors of the respective government.”   
There are two possible broad interpretations of this language.  The first is the Athenian Interpretation in which everybody votes on everything.  The second is the Mirage Interpretation in which, as a practical matter, nobody votes on anything.  
The Athenian Interpretation of  “new” would conclude that any action by one of the specified governing bodies that results in an additional financial burden on taxpayers in the form of taxes or fees must be approved by referendum, including de novo levies (e.g., a value added tax, or VAT), rate increases of existing taxes and fees, and base broadening with respect to existing taxes and fees, including, but not limited to, repeals of exemptions. 

The Mirage Interpretation of “new” would conclude that only a de novo tax, one not now levied in any form, would be “new”.  Few taxes would fit this description.  For example, there is a business gross receipts tax already on the books, although currently levied only on telecommunications businesses, and there is even a state income tax, although currently levied only on corporations.  As previously noted, there is no VAT, but if TABOR only gives taxpayers the right to vote on the levy of a VAT or some other exotic imposition beyond the ambit of policy and politics in Florida, then the much vaunted voter approval aspects of TABOR are small beer indeed.
In addition to the populist rhetoric surrounding TABOR, and the inevitable expectations this rhetoric raises in the minds of the electorate, there is internal evidence in TABOR itself that supports the Athenian Interpretation.  Subsection (e) of Section 19 of Article VII states, “A 
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government may not increase a fee except upon approval by three-fourths of the membership of the governing board of a local government or a three-fourths vote of each house of the legislature.”  If one adopts the Athenian Interpretation, then this provision makes sense in that it supplants the more rigorous strictures of Section 1 with more relaxed approval requirements for fees, provided the issue is only an increase in an existing fee.  If one adopts the Mirage Interpretation, however, then this provision is counterintuitive in the extreme: a three-fourths vote of both houses of the legislature would be required to increase the monthly parking fee in state parking garages by 25 cents, but a simple majority would suffice to double the sales tax rate, to repeal billions of dollars in sales tax exemptions, or to extend the existing telecommunications gross receipts tax to all businesses.
Either interpretation of “new” is plausible, but only the Athenian Interpretation is consistent with the internal dynamics of TABOR and the public hoopla that surrounds it.  And if the Athenian Interpretation is intended, then it should be made explicit by an appropriate definition of “new”.  If, however, the Mirage Interpretation is intended, then simple honesty requires that voter approval of new taxes and fees be deleted from TABOR, because its inclusion would be so misleading, so deceptive, as to amount to a fraud on the electorate. 
Why Are Assessments Special?

Before leaving the subject of what the average voter would reasonably believe to be the raison d’etre of TABOR –  a massive infusion of direct democracy into the business of government - two curious omissions in TABOR should be noted:  the omission of assessments from the voter approval provisions of Section 1,  and the omission of assessments from the definition of state revenues in Section 19, although assessments are included in the definition of local government revenues.  These omissions mean that a totally new assessment by the state or by a local government would not require any extraordinary approvals, even under the Athenian Interpretation, and, additionally, assessments would not be included in the computation of the state revenue cap.  This being the case,  a proliferation of assessments can be expected, particularly at the state level.  An example might be instructive.
Legislation supported by the Department of Environmental Protection was approved in Committee in the Senate last week that would end the current practice of pumping approximately 300 million gallons of treated effluent a day into the ocean by local governments in Dade, Broward, and Palm Beach counties by requiring additional treatment, transportation, and reuse. The estimated price tag on this initiative is on the order of $2 billion, and the legislation contemplates another unfunded mandate on the affected local governments.  But it could be funded by a state assessment on all water users in those three counties, collected monthly as a surcharge on water bills.  A majority vote in both houses of the legislature and the acquiescence of the Governor would be all that would be required for this levy under TABOR, although a new fee on the South Broward Hospital District Master Charge List to defray the cost of purchasing  a piece of revolutionary diagnostic equipment invented in the future would require a referendum under either the Athenian or the Mirage Interpretations of TABOR.
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Recourse by the state to assessments, particularly in the context of funding mandates at the local government level,  would be doubly beneficial and irresistibility tempting; the revenue cap of neither the state nor the relevant local governments would be affected, because state government revenues do not include assessments at all, and local government revenues  include only assessments levied by the local government, not those levied by the state and transferred to local governments as revenue sharing.  
One wonders what policy considerations placed assessments beyond the grim embrace of TABOR. 
What’s In A Name?

There is extensive legal precedent in Florida addressing the question of what is a tax, a fee, and an assessment, but most of these precedents are fact specific and, collectively, they have not produced universal definitions readily available to characterize the nature of a particular levy in advance of litigation.  And which of these three things a given levy is will be of critical importance if TABOR as drafted becomes the organic law of the land.
Generally speaking, a tax is an involuntary payment required by government from a universe of payers who are not intended to be the exclusive, direct beneficiaries of the expenditures funded by the levy.    The sales tax or an income tax are classic examples of a tax.

An assessment is usually an involuntary payment of a specific aggregate amount required by a government for a specific purpose, and the universe of payers coincides with the universe of those who the expenditures funded by the levy are intended to benefit.  A community development district levy for sidewalk construction within the development is a typical assessment.

A fee generally is more like an assessment than a tax, with the critical differences that the payment is voluntary and the direct benefit is specific to the individual payer.  Thus, the charge to enter a state park is a recognized fee.
Of course, any extant case law providing guidance in determining what is a tax, an assessment, or a fee will be affected by the constitution as amended by TABOR.  The nature and potential scope of  this precedent changing effect can be illustrated by the definition of  “state revenues” in subsection (b)(1) of Section 19 of Article VII.  State revenues are defined as “taxes, fees, licenses, fines, and charges for services imposed by the legislature on individuals, businesses, or agencies outside state government.”  There then follows a list of revenues that are not included in state revenues.  
The question immediately arises whether the listed exclusions are computational exclusions, i.e., they are in fact taxes, fees, licenses, fines, and charges for services, but are not to be included in state revenues for purposes of computing the revenue cap, or whether the listed exclusions are partial, negative definitions of what taxes, fees, licenses, fines, and charges for 
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services are not.  A brief examination of the list of exclusions makes it clear that they are computational exclusions, not substantive definitions.  
Consider the first exclusion:  revenues necessary to meet the requirements set forth in documents authorizing the issuance of bonds by the state prior to July 1, 2008.  Most, if not all, of these revenues – the documentary stamp tax, for example – are undeniably taxes, so the exclusion must be computational, because it cannot mean that documentary stamp taxes are not taxes.  Or consider the last listed exclusion:  revenues from taxes, licenses, fees, and charges for services required to be imposed by any amendment or revision to this constitution after July 1, 2008.  Again, the exclusion must be computational, because it cannot mean that taxes, licenses, fees, and charges for services are not taxes, licenses, fees, and charges for services.
Recognizing that the revenues on the exclusion list are excluded only for computational purposes means, as a matter of grammar and logic, that each of the revenues excluded from the computation of the cap is either a tax, a fee, a license, a fine, or a charge for services. If this were not the case, computational exclusion would not be necessary.  This conclusion produces some interesting results.
One of the listed exclusions is “proceeds from the state lottery returned as prizes”, which means that the portion of lottery revenues not excluded, i.e., the portion expended on administration and that portion transferred to the Educational Trust Fund, are included, which means in turn that lottery revenues are either taxes, fees, licenses, fines, or charges for services.  The obvious answer – the only answer – is that the price charged for a lottery ticket is a fee, thus establishing the principle that the amount received by the state in exchange for the conveyance of something of value in a voluntary transaction is a fee.  In this particular instance, this would mean that any increase in the price of tickets for existing lottery games would require a three-fourths vote of both houses of the legislature.  And the amount charged for an entirely new game not currently in the lottery’s inventory might be a new fee subject to approval by statewide referendum.  (Similar reasoning applies to local government revenues with respect to electric utility revenues, where only direct costs are computationally excluded, while profits are not, presumably meaning that this entire revenue stream results from fees, and every increase in electric rates would have to be approved by three-fourths vote of the governing body.)
Now consider the exclusion for “receipts of the Florida Hurricane Catastrophe Fund and Citizens Property Insurance Corporation …”  The receipts of the Cat Fund are of two kinds (excluding investment income): premiums charged to residential property insurers for reinsurance and levies for reinsurance payment shortfalls.  What are these receipts – taxes, fees, licenses, fines, or charges for services?  The purchase of Cat Fund reinsurance is a mandatory obligation for residential property insurers in Florida, so the premium looks very much like an assessment - an involuntary payment of a specific amount for a specific benefit limited to the universe of payers – in which case no computational exclusion from the definition of state revenues was necessary and no extraordinary approval restrictions imposed by TABOR would apply.  
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But a levy by the Cat Fund in the event of an reinsurance payment shortfall, while having some of the characteristics of an assessment, looks very much like a tax in that the universe of those who bear the burden  - most insurance policy holders in Florida, including, notably, auto insurance policy holders – is much larger than the universe of those who benefit from the levy – residential property insurers.  Moreover, the revenues of the Cat Fund can be, and have been, appropriated for non-insurance purposes, such as post-storm beach renourishment.  If this levy is in fact a tax, and, as a consequence of that characterization, a statewide referendum is required to impose or increase the tax under the Athenian Interpretation of Section 1, then Cat Fund reinsurance is worth nothing as a practical matter, and insurance reform in Florida collapses.
And what of Citizens receipts, which are also composed of premiums and purported assessments?  The premiums in this case are paid voluntarily in exchange for something of value and are, therefore, probably fees.  If so, Citizens premium increases would have to be approved by a three-fourths vote of each house of the legislature, which would have a predictable effect on the actuarial soundness of Citizens’ already suspect premium structure.  Purported assessments by Citizens are mirror images of those of the Cat Fund and may, therefore, be taxes subject to TABOR strictures with regard to voter approval, notwithstanding their computational exclusion from the state’s revenue cap.
What’s Up With Revenue Sharing?

The list of computational exclusions from state revenue for purposes of determining the state revenue cap includes “taxes, licenses, fees, and charges for services imposed by local, regional, or school district governing bodies”.  The purpose of this computational exclusion is unfathomable, because the definition of state revenues to which it purports to be an exception applies exclusively to “taxes, fees, licenses, fines, and charges for services imposed by the legislature ...” (One wonders if the failure to exclude locally imposed assessments and fines from state revenue, although meaningless, was inadvertent or intentional and, if intentional, why?) 
A corresponding  error was not made in the definition of local government revenues: there is no exclusion of taxes, fees, licenses, fines and charges for services imposed by the legislature.  And, as pointed out previously, no such exception is needed, because local government revenues are, in the first instance and before computational exclusions, only those levied by local governments.  Therefore, there is no valid inference to be drawn from the omission of an exclusion that is so unnecessary as to make its presence nonsensical.

This failure to include intergovernmental transfers in the definitions of state and local government revenues is not merely a curiosity; it will prove profoundly important in the context of the inevitable unintended consequences of TABOR.  
WHO KNEW?

Tuition and Fees: Count Down to Take Off?

Subsection (h) of Section 19 of Article VII states, “The provisions of this section do not apply to revenues collected from tuition and fees charged to students by public universities and 
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community colleges.”  This places tuition and activity fees outside the state’s revenue cap, but it also cuts them off from the safe harbor provision stating that increases in fees, which these charges clearly are, must be approved, in this case, by a three-fourths vote of each house of the legislature, which is contained in Section 19.  Tuition and activity fees are not, however, exempted from the voter approval provisions of Section 1.  
Thus, under the Athenian Interpretation, any increase in tuition and activity fees at any state university or community college would have to be approved by statewide referendum, and funding for higher education could be reasonably expected to decline precipitously by virtue of the fact that tuition and activity fees would be effectively locked in at current levels and the fact that the legislature can be expected to succumb to the tremendous pressure to reduce general revenue funding for universities and colleges generated by the interaction of the TABOR revenue cap and the constitutional spending mandate contained in Commission Proposal 02 (CP02). 
If, on the other hand, the Mirage Interpretation is the standard, or if the voter approval requirement is removed from TABOR altogether, then there will be no extraordinary approval required for tuition and activity fee increases, and one would expect tuition and fees to soar as general revenue within the state’s revenue cap is diverted to meet the enormous fiscal challenges  presented by CP02.
Under neither of these scenarios does funding for higher education increase, only, perhaps, tuition and fees. 
The Disappearing Half Cent

Another consequence, hopefully unintended, of the pernicious dynamic created by CP02 and TABOR will be the potential loss of up to $2 billion of revenue by county and municipal governments.  Counties and cities now receive a half penny of sales tax revenues from the state as revenue sharing, and have done so for twenty five years, ever since the fifth cent of sales tax was enacted in 1982, with half going to local governments to buy down property taxes during the last property tax insurrection.  (No, there is nothing new under the sun, and, with a little patience, this crisis, too, shall pass.)
This situation is one in which the failure to include any intergovernmental revenue sharing in the computation of the TABOR revenue caps has significant consequences.  Because the half cent now going to counties and cities is included in the state’s revenues for purposes of the cap as a result of the fact that it is imposed by the legislature and no credit is given for the intergovernmental transfer, the state will be under significant pressure to reclaim these funds in its struggle to deal with the financial fall out from CP02.  This half cent is really low hanging fruit - $2 billion of  additional revenue for the state to spend on CP02 without any tax increase.  All or a major portion of this fruit will almost certainly be harvested.
And the counties and cities will have to absorb the revenue reduction without recourse,  because the shared revenue from the half cent is not in the revenue base of counties and cities for purposes of computing their caps, so no capacity under the caps will be created by its loss, and 
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potential replacement revenues will be constrained by the cap.  The numbers are impressive.  In Broward County alone, for example, the amount of sales tax revenue sharing is well north of $160 million.  
The Advent of State Assessments

Hopefully, the state will be merciful and attempt to ameliorate the impact on the counties and cities of the loss of  their sales tax revenue sharing.  As previously indicated, the road to doing so is clearly marked: revenue sharing in the form of state assessments to fund mandates on local governments.  There is little doubt that sooner or later significant revenue will flow through the state assessment/revenue sharing loop hole; the only question is how much and how soon.
The CP02/TABOR Tax Increase, Or Not
If the Mirage Interpretation of TABOR prevails, or if the TABOR voter approval provisions are removed, then the simultaneous adoption of CP02 and TABOR will result in a net tax increase equivalent in amount to 2.24 mils of property tax on a statewide basis.  A corollary of this outcome is that the property tax reduction intended by CP02 will be less than anticipated by almost half.  This outcome is the result of the baleful combination  of the failure to deal with intergovernmental transfers in TABOR and of a serious flaw in CP02.  
A typical school district now levies 7.76 mils, approximately 5 mils of which is RLE and the balance of which is a combination of discretionary  and capital outlay levies. As previously stated, all state funds flowing to school districts after the passage of CP02 would be outside their revenue caps, and this flow of funds, this revenue sharing, would supplant the approximately 5 mils of RLE.  The TABOR revenue cap would, therefore, include 7.76 mils of property taxes in the base year 2007-2008, increased by the relevant growth factors prior to the RLE buy out in 2010-2011. As a result, the buy out of the 5 mils of RLE would have left 5 mils of taxing capacity in the school districts below their revenue caps, but this capacity is reduced to 2.24 mils (5 mils minus the 2.76 mils in discretionary and capital outlay levies) by the imposition of the new 5 mil cap on school districts contained in CP02, down from 10 mils.  

In order to maximize their revenue bases for purposes of computing their revenue caps going forward, the school districts will be compelled to capture this 2.24 mil capacity by levying to the 5 mil cap in the first year of the RLE buy out.  And it will be politically safe to do so, because this 2.24 mils levied on top of the existing discretionary and capital outlay millage, for a total of 5 mils, will nevertheless appear to be a 2.76 mil property tax reduction (from 7.76 mils) to property taxpayers.  And there is no legal impediment (other than, potentially, the Athenian Interpretation of TABOR) to school districts capturing this unused capacity in one fell swoop, because school districts were exempted from the property tax limitations enacted in October, 2007, special session.
The final result of the Mirage Interpretation of TABOR will be a net tax increase equal to 45%  (2.24 mile divided by 5 mils) of  the price of the RLE buy out, or $3.6 billion, assuming the price of the RLE buy out is  $8 billion.  If the price of the RLE buy out is $9.5 billion, as some have predicted, then the net tax increase balloons to $4.275 billion.  
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I recognize that the CP02/TABOR net tax increase would be reduced by the amount of state spending reductions made for the purpose of funding CP02, but I believe we can agree that these will be de minimus, if not zero, in the wake of the deep cuts now under way and the near term economic prospects for the state.  Additionally, the net tax increase will be reduced by the amount of sales tax revenue sharing that the state reclaims from the counties and cities.  But in no scenario would the net tax increase be less than $1.6 billion (An $8 billion RLE buy out funded by a sales tax rate increase and exemption repeals, minus a maximum of $2 billion in reclaimed sales tax revenue sharing, minus the 55% RLE reduction that will remain after the school districts reap their 45% RLE buy out wind fall.)
If  you find this reasoning and these calculations somewhat difficult to follow, pity my 80 year old mother, who you may ask to vote on CP02 and TABOR in November.
Of course, everything I have said about the CP02/TABOR net tax increase could be absolutely wrong; we could instead be looking at no increases in funding for education in Florida for the foreseeable future and beyond, regardless of the amount of taxing capacity that exists below the school districts’ revenue caps.  If both CP02 and TABOR were incorporated into the constitution, and if the Athenian Interpretation of TABOR was the standard for voter approvals, then the school districts could not raise their millage by even one-tenth of 1 mil without a referendum, and a referendum would be required every time they felt the need for a smidgen more millage. (Nor could any county or city raise its millage, or increase any other levy by a so much as a farthing, regardless of taxing capacity under their caps, without  voter approval.)

 In this scenario, school districts effectively will be prevented from increasing funding locally by voter antipathy to the property tax, and the state will have totally drained the revenue swamp to finance CP02, and it  will be facing a tremendous hue and cry to restore non-education budget cuts enacted during the current fiscal crisis, as well as significant pent up demand for long delayed new programs.  The chances for appreciable increases in education funding from the state on top of the RLE buy out in these circumstance will be slim and none, a statement that requires no greater support than reference to the consistently declining proportion of state funding for education in the good economic times of the last decade that produced the run up in the RLE that CP02 is intended to address.

So, pick your CP02/TABOR poison: the largest single tax increase in Florida history or education in extremis.
Enter Equity

Once the school districts are freed by the constitution from state regulation of their millage, and if the Athenian Interpretation is not the rule, then the old funding disparities the FEFP was designed to eliminate will reappear, with education in property rich counties having an ever increasing funding advantage over education in property poor counties.  The result will 
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be a reprise of the funding equity lawsuits of yore and an eventual court ordered dismantling of the CP02/TABOR superstructure, at least insofar as education funding is concerned.
Athenians Gone Wild

Other potential unintended consequences of TABOR depend on the answer to the question whether statewide referenda on sales tax rates increases and exemption repeals incident to attempting to fund CP02 would be required.  In this context, one could argue that CP02 mandates a sales tax rate increase and exemption repeals, and that its approval would satisfy the TABOR voter approval requirement under the Athenian Interpretation, although the threshold for voter approval of CP02 itself in this case would be a two-thirds vote.  Or one could argue that CP02 mandates neither a tax rate increase nor exemption repeals, but rather just permits either or both (thus perhaps dodging the two-thirds bullet), in which case its passage would not obviate the need for subsequent statewide referenda on the selected funding.  (Must there be separate votes on each exemption repeal?)  Or one could argue that both a two-thirds voter approval of CP02 is required because it does mandate a tax increase in general, and subsequent referenda on implementing tax increases are also required because CP02 does not state the specifics of the ultimate increases.  

None of these possibilities is particularly attractive, but the first and third, both of which contemplate statewide referenda, would be disastrous.  One might expect that voters with their mandated property tax cut safely in hand would make short shrift of new taxes to pay for it, in which case state government would literally be shattered by the hammer of CP02 on the anvil of TABOR.
GETTING BACK TO BASICS

TABOR would be a bad idea, poorly executed in the bargain, if it were a bill pending in the legislature.  But, as an amendment to the constitution, where there will be no glitch bills, no do overs, it is positively dangerous.  It is, of course, possible to correct the defects I have identified, but then the corrections would have to be corrected.  And there will be defects that no one notices, as there usually is in any complex legislation of this sort – and make no mistake, this is legislation –  that will go uncorrected until no correction is possible. 

That is why it is fundamentally bad policy to legislate in the constitution, a principle that all of us were taught in our youth, but one we seem to have forgotten in what more and more appears to be our dotage.  

And whither went our belief in representative government?  And from whence comes the visceral aversion to government in general that drives proposals like TABOR?  

 TABOR is a radical indictment of the efficacy of representative government in Florida, a system of government that mirrors that so carefully crafted by the Founding Fathers, and one that has served us well as long as Florida has been a state.  Are the radical changes you are contemplating appropriate and proportionate to the challenges we face?  Is this moment in our history so different and so much more urgent than the economic depressions and recessions, 
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natural disasters, wars, and other vicissitudes through which our elected representatives led us ably enough in the past that unprecedented structural revolution is needed?  Are TABOR and similar encroachments on the historical prerogatives of our elected representatives the product of careful consideration and cautious conservatism, or are they precisely the kind of febrile, unfiltered political response to the popular passions of the day against which our forebears warned us and from which they tried to shield us?  
I urge you to be part of a conservative, deliberative body that calms, reassures and leads in a thoughtful and prudent manner in this time of trouble, not a member of a mini-unicameral legislature swept away by the temper of the times.  You are accountable to no one, and with this extraordinary power comes an extraordinary obligation to be a good steward.  It is no answer to protest that you are accountable to the people.  This is intellectually dishonest; not one voter in a hundred will actually understand the content of any iteration of a comprehensive voter approval/revenue cap, and not one in five hundred will grasp its long term implications. 
What we need now, what only you and your colleagues can provide, is statesmanship, that elusive balance between leadership and representation.  In difficult times like these, the people may demand representation, but they need leadership.  Let us hear less Huey Long and more Edmund Burke during the Commission’s deliberations, and let us see fewer Jacobins and more Madisons when the votes are cast, which is why I urge you to reject the current TABOR and any of its progeny.
Sincerely,

Mac Stipanovich

